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In the following case, the Illinois Appellate Court affirmed the Circuit Court and held 
that the police officer who pensioned out after an on duty injury was entitled to a 65% 
duty related pension, after he was denied the on duty pension from his pension board. 
 
 
Merlo v. The Orland Hills Pension Board, No. 1-06-3729 (June 4, 2008) 
Illinois Appellate Court, Third Division   
 
The petitioner, Michael Merlo, filed a complaint in the circuit court of Cook County 
against the respondent, Orland Hills Police Pension Board, for administrative review of 
the respondent’s decision to deny him a line of duty pension. The trial court reversed the 
respondent’s decision and awarded the petitioner a line-of-duty pension for injuries he 
sustained while on patrol. On appeal, the respondent argues that the trial court’s findings 
are against the manifest weight of the evidence. The Appellate Court affirmed the 
judgment of the circuit court’s award of a line of duty pension. 
 
Facts: The petitioner has been an officer with the Village of Orland Hills police 
department since January 4, 1982, and is also a member of the Orland Hills Police 
Pension Plan. On October 23, 2002, the petitioner was assigned to work patrol for his 3 
p.m. to 11 p.m. shift. At that time, the petitioner was ranked as a sergeant within the 
department. During his shift, the petitioner was dispatched to the community recreation 
center to respond to a call reporting juveniles engaging in mischievous conduct. The head 
of recreation for the village reported that juveniles were stacking parking blocks in the 
community center parking lot. When the petitioner arrived, three concrete parking blocks 
were stacked in the parking lot. The petitioner attempted to move the parking blocks and 
injured his back. Several physicians subsequently examined the petitioner’s injury and 
determined that he was disabled and no longer able to perform the duties of a police 
officer. The petitioner filed an application for line-of-duty disability benefits pursuant to 
section 3-114.1 of the Illinois Pension Code (the Code) (40 ILCS 5/3-114.1) with the 
Orland Hills Police Pension Fund. On June 28, 2005, the respondent, the Orland Hills 
Police Pension Board, held a hearing on the petitioner’s application. On December 21, 
2005, the respondent issued its finding and decision, denying the petitioner a line-of-duty 
disability pension. The respondent found that the petitioner’s injuries were not caused or 
incurred in the performance of an act of police duty. The respondent granted the 
petitioner a non-duty-related disability pension equal to 50% of his salary. On January 
19, 2006, the petitioner filed a complaint in the circuit court of Cook County for 
administrative review of the respondent’s findings and decisions. The petitioner argued 
that the respondent’s findings were against the manifest weight of the evidence, and were 
arbitrary and capricious. The trial court held that the petitioner was subject to a special 
risk because he was acting in the mandatory police capacity of responding to a call. The 
court explained that the petitioner had a duty to act as necessary to ensure public safety. 



The court found it irrelevant that the petitioner had the option to call the public works 
department to remove the parking blocks. The court held that the respondent’s finding 
was clearly erroneous and reversed the decision. The respondent (Pension Board) has 
appealed.  
 
Courts Analysis: On appeal, the respondent argues that the petitioner was not injured 
while performing an “act of duty” as required for a line-of-duty pension under the Code. 
The respondent contends that the petitioner was on duty at the time of the injury; 
however, his injury did not result from an act of police duty involving special risks. The 
respondent explains that the petitioner did not injure his back by responding to the 
disturbance call from the community center. Rather, the petitioner engaged in an act, the 
removal of the parking blocks, that was the statutory duty of the village public works 
department. The petitioner argues that he was engaged in a patrol response when he was 
injured. He contends that patrol is an act that is not performed by a citizen in the ordinary 
walks of life. The petitioner argues that the respondent improperly focused on the precise 
physical activity and the discretion involved in the performance of the activity. The 
petitioner contends that the moving of the parking blocks was an extension of his duty to 
protect the public. 

 In this case, the statute relevant to resolution, section 3-114.1(a) of the Code 
states in pertinent part: “(a) If a police officer as the result of sickness, accident or 
injury incurred in or resulting from the performance of an act of duty, is found to be 
physically or mentally disabled for service in the police department, so as to render 
necessary his or her suspension or retirement from the police service, the police officer 
shall be entitled to a disability retirement pension equal to 65% of the salary attached to 
the rank on the police force held by the officer at the date of suspension of duty or 
retirement. A police officer shall be considered ‘on duty’ while on any assignment 
approved by the chief of the police department of the municipality he or she serves, 
whether the assignment is within or outside the municipality.” 40 ILCS 5/3-114.1(a) 
(West 2004). An officer who is injured from a cause that is not an act of duty is entitled 
to a pension equal to 50% of his salary at the date of suspension of duty. 40 ILCS 5/3-
114.2(a) (West 2004). An officer does not qualify for line-of-duty disability benefits 
merely because he was injured while on duty. White v. City of Aurora, 323 Ill. App. 3d 
733, 736, 753 N.E.2d 1244, 1246 (2001). Section 5-113 of the Code defines an act of 
duty as “any act of police duty inherently involving special risk, not ordinarily assumed 
by a citizen in the ordinary walks of life, imposed on a policeman by the statutes of this 
State or by the ordinances or police regulations of the city in which this Article is in 
effect or by a special assignment; or any act of heroism performed in the city having 
for its direct purpose the saving of the life or property of a person other than the 
policeman.” 40 ILCS 5/5-113 (West 2004). “Injuries resulting from risks comparable to 
those encountered in civilian occupations are not compensable as resulting from acts of 
duty.” Morgan v. Retirement Board of Policemen’s Annuity & Benefit Fund, 172 Ill. 
App. 3d 273, 276, 526 N.E.2d 493, 496 (1988).  

In this case, the petitioner responded to a civilian call reporting mischievous 
juveniles stacking concrete parking blocks in a parking lot. When the petitioner arrived, 
he attempted to remove the hazard by unstacking the concrete parking blocks and injured 
his back. The respondent argues that the petitioner did not engage in an act of duty 



because the alleged mischievous juveniles had already left the premises and it was the 
duty of the village public works department to move the parking blocks. We disagree. 
Our supreme court in Johnson instructs us to examine whether the petitioner was injured 
“ ‘in the performance of an act of duty.’ Ill. Rev. Stat. 1983, ch. 108 ½, par. 5-
154Johnson, 114 Ill. 2d at 522, 502 N.E.2d at 720. In this case, the petitioner, in his 
capacity as a police officer, responded to a call reporting juveniles stacking parking 
blocks. In response to this call, the petitioner decided to unstack the parking blocks to 
eliminate a safety hazard to the general public in the parking garage. “‘A policeman is 
actually engaged in the performance of his duty for the protection of life and property 
whenever he is carrying out the official orders or requirements of his office.’” Johnson, 
114 Ill. 2d at 522, 502 N.E.2d at 720.  As a patrol officer, the petitioner had a duty, not 
only to confront the juveniles in the parking lot, but to eliminate the safety hazard which 
they created on the premises. 

The respondent also contends that the petitioner’s act did not involve any special 
risks because the village public works department, a civilian office, had a duty to remove 
the parking blocks. It argues that the petitioner was involved in an act of duty when he 
responded to the call, but after he arrived and found the stacked parking blocks, he only 
faced a risk encountered by ordinary citizens. Again, we disagree. The petitioner’s duty 
to protect the public was not eliminated because the village public works department had 
a duty to remove the stacked parking blocks at some later time. For the following 
reasons, we affirm the judgment of the circuit court of Cook County. 


