MAP wins right to organize for Oak Brook Sergeants

In two hearings before the Illinois Labor Relations board, the last before the full panel of the
Board, MAP won the right for the Oak Brook, Illinois Sergeants to affiliate with the
Metropolitan Alliance of Police.

The Board found that the Oak Brook sergeants are public employees within the meaning of the
Act and have been certified as a MAP chapter, and their exclusive bargaining representative.

The full order follows below. As happens, the Oak Brook administration, in poor economic
times, has found the money to fight the will of the sergeants and will appeal the ILRB’s decision
to the Appellate Court.

More to follow.






recommend such performance; and (3) consistently exercises independent judgment in the
interest of the v:n’ap!o}er in connection with his or her supcrviso-ry activity.! As the Board and
courts have noted, the Act was intended to extend bargaining rights broadly, and its excmptxons
should be narrowly construed. City of Decaiur v. AFSCME Local 268, 122 Hl. 2d 353, 522
N.E.2d 1218 (1988); County qf Kane v. Carlson, |16 Hl. 2d 186, 507 N.E.2d 482 (1987);

Community Consolidated High School District No. 230 v. Tilinois Educational Labor Relations

Board, 165 HI. App. 3d 41, 518 N.E.2d 713 (4th Dist. 1987); Plainfield School District No. 202

v, Iinois Egucatianal La}:or Relations Board, 143 TH. App. 3d 898, 493 N.E.2d 1130 (4th Dfst.

1986); AESCME and County of Cook, Chief Judge of the Circuit Court of Cook County, 3 PERI

3001 (LLRB 1986).

In represcmation cases, the Board and courts have long held that the party which seeks to
" exclude an individual from a proposed bargammg unit has the burden of proving that statutory
exclusion through “spec:ﬁc examples of the alleged supervisory, managenai or confidential

authorzty." County of Umon, 20 PERI 99, fn 2 at p. 59 (IL LRB-SP 2003); Quadcom Publi¢

‘Safety Communications System, 12 PERI 42017 (IL SLRB 1956), affd by unpub. order, 13
PERI '1{401} (1997). The party claiming the stafutory exclusion does not satisfy its burden of
proof by producing vague, gencrali'zed testimony regardir‘xg the disputed individual's job
functions. Village of Bolingbrook, 19 PERI 4125 (IL LRB-SP 2003). The Employer asserts that
the petitioned-for employeés perform, or effectively recommend, the following supervisory.
- functions—discipline, adjust grievances, reward promote, and direct their subordmates—-thh
- the requisite independent judgment
Discipline
. Documented connselings und verbal reprimands

The Employer argued tlluat the petitioned-for employees discipline their subordinates,

with the requisite independent judgment, in that they have the authority to issue to their

subordinates, the patro] officers, documented counselings, documented verbal reprimands, and to

*Peace officers, unlike other employees are not subJect to the requirement that thcy devote the
preponderance of their work time to exercising superwsory authority in order o be Supervisors within the
mcamng of the Act.




recommend more severe discipline where warranted. In support of its argument, the Village
relied on the Board's decision in [linois Fraternal Order of Police Labor_Council/Village of
Hinsdale, 22 PERI 4176 (IL. LRB-SP 2008), wherein it noted that verbal reprimands may
constitute disciplinary authority if 1) the individual has the discretion.or judgment to decide
Iwhether to issue such a reprimand; 2) the rcpfi_mand is documented; and 3} the reprimahd can
serve as the basis for I‘Qture disciplinary action, that is, it functions as part of 2 progressive
disciplinasy system.. However, the AL} found thaf ahhough. the sergeants have the discretion or
judgment to decide whether 1o ' issue documented counselings and documented verbal
reprimands, there was no evidence that those counselings or reprirﬁands "serve as the basis for
future disciplinary action.” | -

While the Village asserts that the Administrative Law Judge inappropriately based this
conclusion upon the number of times the sergeants actually issued counselings or reprimands, the
record demonstrates étllerwise. The Administrative Law Judge found that without regard to the
number of times the sergeants took these actions, there was no evidence that this "discipling"
functioned as part of the Village's progressive disciplinary system, In 6ther wordé, there was no
evidence that if a sergeant issusd & subordinate a set number of documented counselings or
verbal reprimands within a certain time period, similar additional violations during that time
period would result in the issuance of more severe discipline. As the Administrative Law Judge
found, the Village's system of docunienting counselings and verbal reprimands is simply a
method of keeping track of employee misconduct, rather than a functioning part of a progr;sa:ive
disciplinary system.

This éonciusion is strengthened by the fact that sergeants cannot review patrol-officers’
personnel or operational ﬁles willmup permission from a lieutenant, and no sergeant has ever
requested such p'é:rmissic'm.2 Therefore, when a sergeant issues a documented counseling or
verbal reprimand; a sergeant does not kﬁow, and cannot readily ascertain, whether it is the

recipient’s first or the 50th such violation.

On the other hand, lieutenants have complete, unfettered access to such files.
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In addition, the counselings and verbal reprimands do not, standing alone, constitute
diseipline, as there is no record indication that they have an impact on the recipients’ terms and

conditions of employment. Village of Wheeling, 3 PERI 2005 (IL SLRB- 1986), affd, 170 111,

App. 3d 934, affd sub nom., City of Freeport v. illinois State Labor Relations-Board,' 135111 2d
499, 6 PERI 44019 (1990); County of McHenty, 15 PERI 92014 (IL SLRB 1999); City of

Bloomington, 13 PERI 42041 (IL SLRB 1997); State of lilinois, Dep't. of CMS (DCFS), 8 PERI
§2037 (IL SLRB 1992); City of Naperviile, 8 PERI §2016 (IL SLRé 1992).

More severe discipline

The Employer further urged thst the sergeants are statutory supervisors based on their
authdrity o effectively recommend, when warranted, discipline more severe than a counseling or
written reprimand. The record shows that the sergeants send reports to their supeﬁors regarding
more serious misconduct, setting forth in detail what they have observed or leamed regarding the
incident at issue. The sergeants, at times, include disciplinary recommendations in such reports.
After ;evicwiﬁg such reports, the sergeants' superior of‘ﬁcer’s may, at times, concur with the
recommendations contained therein, but there is no evidence that the sergeants’ recommendations
are adopted as a matter of course, without independent review. |

In order for such a recommendation to be effective within fhe meaning of the Act, and
thus constitute‘ supervisery authority, it must be adopted as 2 matter of course, without
independent review.’ This standard does not mean that the récomfnendations must simply be
"rubber-stamped*, as "the term1 recommendation implies some: form of review by the person to

whom the recommendation is made." City of Peru v, !SLRB et al.,, 167 Ill. App. 3d 284, 290,

’City of Peru v, ISLRB et al,, 167 111, App. 3d 284, 521 N.E.2d 108, 4 PERI 14008 (3" Dist. 1988); Peoria

Housing Authority, 10 PER! 12020 (iL SLRB 1994), aff'd by unpub. order, No. 3-90317 (1995); Village

of Gien Carbon, 8 PERI 2026 (IL SLRB 1992); City of Lincoln, 4 PERI 12041 (IL SLRB 1988). Bus see
Village of Hazel Crest v. [llinois Labor Relations Board, 385 111 App -3d 109, 895 N.E.2d 1082, 24 PERI
9106 (1 Dist. 2008)(whetein the court found the ALJ made an error of law when he looked to whether
the verbal reprimands from the sergeants were "effective" to assess whether indépendent judgment was
exercised rather than looking to the authority the department's general orders placed in a sergeant in

- deciding which disciplinary action should be taken); Compare Metropolitan Alliance of Police, Chapter

No._456/Village of Wesfern Springs, 24 PERI 24 (It LRB-SP 2008}, affd by unpub. order, Village of .
Western Springs v. [llingis Labor Relations Board, Docket No. 1-08-1059, September 30, 2009 {where

the court applied Huzel Crest, but upheld the Board's determinations in nearly identical fact pattern),
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521 N.E.2d 108, 1i3. The extent of that review, however, determines whether the

recommendation is considered effective. Id. In this case, the record demonstrates that the

. sergeants’ recommendations are independently reviewed by their superior officers and are never

adopted as a matler of course. For example, to illustrate the extent of the superior ofﬁcers'
review, in late 2008, a sergeant brought to his lieutenant's aitenticn an incident where a patrol
officer failed fo properly search an arrestee when he was taken into custody. The Sergéant did
not iclude a specific disciplinary recommendation in his report. The ligutenant apparentiy
notified the Deputy Chief and the Chief of the incident, as the evidence shows that the Chief
directed the Eieutenaﬁt 1o investigate the matter. Af‘tc;' the lieutenant met with the sergeant to
discuss the incident, the lieutenant reviewed apprdximate!y six hours of videotape compiled
while the arrestee was in the department's _custody, to obserﬁe'and determine thg exact procedural -
violations commitied by the patrol officer. He also reviewed the patrol ofﬁc_er's disciplinary
histdry and authored a three-page report for the Chief, setting out his findings and recommending
a three-day suspénsion v_vithoﬁt pay for the officer.’ For the foregoing reasons, we find that the
Administrative Law Judge properly concluded that the petitioned-for sergeants lack the authority
to discipline with the requisite independent judgment. |
Adjustment of grievances

The Employer also argued that the petitioned-for employees should be excluded as
supervisors due 1o their authority to adjust their subordinates’ grievances. The record

demonstrates that the patrof officers’ collective bargaining agreement designates the sergeant as

" the first step in the grievance procedure. While the Village argues that the sergeant has a choice

as to whether to grant or deny the patrol officers’ grievances, the record does not support that

argument. Rather, the Village's witness, Lieutenant Cates, acknowledged that sergeants cannot

In summarizing the patro} officer's disciplinary history, the lieutenant listed several violations consistent
with "neglect to duty, inattention to duty and inefficiency in the performiance of duty", including
"numerous” counselings, one documented verbal reprimand, -three written reprimands, and two
suspensions, to underscore that the officer deserved a three-day suspension without pay. The lieutenant's
use of the counselings and documented verbal reprimand in this manner illustrates that while the Village
may use these (o support a penalty, they. are not, in and of themselves, the "basis for future disciplinary
action." ' ' :




gfant grievances regarding payment of money, distribution of overtime, and granting time off,
He further acknowledged that when there had been grievances regarding the distribution of
overtime, the sergeants' role was to simply deny the grievances. Despite generally being the first
step in the grievance procedure, there is no evidence that when functioning in that position,
sergeants must choose between two or more significant courses of action, and therefore, their
involvement in the grievance procedure does :not require the use of independent judgment. City

of Freeport v, lllinois State Labor Relations Board, 135 11l. 2d 499, 554 N.E.2d 155, 6 PER]

Y4019, i35 LRRM 2492 (1990). Accorﬁingly, as the ALJ determined, the petitioncd;for
sergeants lack the authority to adjust-grievances with the requisite independent judgment.
Reward and promote |
' The Employer also argued that the petitioned-for employees are excluded as SUPETViSOrs
due to their aﬁthority to reward and promote the employees in the subordinate rank, with the
requisite independent judgment. The Village asserted that performance evaluations completed -
by the scrgeanté, a;ﬁd special assignment recommendations made by Ihé sergeants, are primary
factors in pérfbmmnce based raises, overtime oppbrtuhitie__s, and promotions. However, the
record does not support this contention. The Village's witness admitied that since 2007, the
Chief has made special assignments, such as assignments to work as a tactical officer or
detective, without specifically obtaining input from the sergeants. According to that witness, the
performance evaluations completed by the sergeants have an effect on whether a candidate is
picked for a position, but there is nothing in the record as to the extent or manner in which the
Chief relies on such evaluations, Moreover, there is evidence in the record that the Chief himself
interviews each candidate before making a selection, |

Annually, each sergeant nomindtes three patrol ofﬁcém to serve as acting shift
commanders tASC) and the officers chosen each receive a stipend of $1500 and additional
overtime opportunities. The record, however, is not entirely clear as to what happens after the
Sergeants make their nominations. There is some iridication that the sergeants, along with the
rest of the command staff at their month}y-meeting, discuss each nominee and arrive at a

consensus. I so, the selection process lacks the requisite independent judgment, County of
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Knox and Knox County Sheriff, 7 PERI 2002 (IL SLRB !990)(5niving at conclusions and -
recommendations Jointly, reaching consensus on the outcome, precludes the required
independent judgment), | |

" However, there is also evidence that after the sergeants each designate three nominess,
the lieutenants cull the list and then pass it on to the Chief for him to pick the ASCs. If so, under
this selection process, the sergeants recommendations are not effective, as thcy are

independently reviewed and modified prior to the Chief, the decision maker, receiving them,

Peoria Housing A'uthoruity;, 10 PERI 92020 (IL SLRB 1994), affd by unpub. order, No. 3-30317
{1995)(in order for a récommendmion to be effective within the meaning of the Act, it must be
adopted as a matter of course wnhout mdependent rewew) As noted earlier, this standard does
not mean that the recommendanons must simply be ‘“rubber-stamped”, as "the term
recommendation: implies some form of review by the person to whom the recommendation is

made."” City of Pery v, ISLRB et al., 167 ill. App. 3d 284, 290, 521 N.E.2d 108, 113. The extent

of that review, however, determines whether the recommendation is considered effective, ld.
Accordingly, as the Administralive Law Jﬁdgc determined, the petitioned-for sergeants lack the
authority te reward or promote, within the meaning of the. Act.
Dlrect : . |

The term “direct" encompasses several distinct but related oversight functions, including
reviewing and monitoring work activities, scheduling work hours, approving time off and
overtime, assigning duties.A and evaluating job performance. However, significant discretionary
authority to affect subordinates' employment in areas likely to fall within the scope of union
representation- must accompany an indi;'idual's oversight authority in order to make that
authority gupervisozfy within the meaning of the Act. - County of Cook and_Sheriff of Cook
County (Department of Corrections), 15 PERI 43022 (IL LLRB), affd by ungub.. order, 16 PERI
4004 (1999); Chiief Judge of the Circuit Court of Cook County, 153 1IL. 2d 508, 607 N.E.2d 182,
9 PERI 44004 (1992); Freeport, 135 il 2d 499, 554 N.E.2d 155, 6 PERI 4019 {1990). To

constitute supemsory authority to direct within the meaning of the Act, therefore, the pent:oned-

for employees' responsibility for their subordmates’ proper work performance must also involve -
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signiﬁca:.n discretionary authority to affect the subordinates' rémls and conditions of
employment. Id. The Village contended that the sergeants, due to their authority to evaluate
their subord:’na;es' job‘performance, possess significant discretionary authority to affect their
employment. 7

Plainly, the sergeants have day-to-day. oversight authority for their subordinates, and on

at least an annual basis, sometimes more frequent]y, they complete performance evaluations for

- them. Ltkew:se those evaluations have a direct ef‘fect on their annual increase in pay. However,

the record indicates that the sergeants do not exercise the requisite independent judgment in
completing those performance evaluations. On a substantial number of the performance
evaluations in the record, there are notations that they were jointly prepared by two or three
sergeams or occasionally, by a sergeant and a lieutenant. Such evaluations necessarily rcqmred
the preparers to reach consensus on the outcome, thereby precluding the required mdependeut

Judgment. County of Knox and Knox County Sheriff, 7 PERI %2002 (IL SLRB 1990} In

add:t;on all evaluations, whether prepared by one sergeant or several, must be submitted for
review to Lieutenant Cates. Cates reviews, and if necessary, mod:ﬁcs the evaluations. No
evaluation is issucd without Lieutenant Cates' imprimatur.  Authority of this type is nsufficient
to make the sergeants’ day-to-day oversight supcrvisory within the meaning of the Act. At
hearing, Lieutenant Cates tést‘i fied that his role in this regard was to ensure that the evaluations
are consistent and correct. Lieutenant Cates, therefore, is a participant in each evaluation,
thereby precluding the exercise of independent judgment :by the sergeants in preparing those
evaluations. Id, The petitioned-for sergeants’ authority to evalu-ate their subordinates, therefore,
does not constitute significant discretionary aﬁthority to affect their subordinates' terms and
conditions of employment, and thus, their responsibility for the subordinates' proper wo:;k
performance does not constitute supervisory authority to direct within the mean.ing of the Act.-
Based on the foregoing, the. Administrative Law Judge correctly deterrﬁined that the
petitioned-for sergeants are public employees within the meaning of the Act. As a result, we

hereby order the Board's executive director 1o certify Metropolitan Alliance of Police as the




exclusive representative for all full-time swoin police officers in the rank of Sergeant, employed

by the Village of Oak Brook in its palice department,

BY THE STATE PANEL OF THE ILLINOIS LABOR RELATIONS BOARD

ij 2 . % g " Jacalyn J. Ztmmerman, Chairman

PMuchal Hado

) i 4,‘./,,,,,45’1’;;;*/%

Mishael Coli, Member

Michacl Hade, Member

Albert Washington, Member

Deciston made at the Board's public meeting in Chicagp, Iilincis on November 10, 2009; written dec:snen
issued in Chicago, llinois on February 1, 2010.
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